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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, D.C. 20554

MCI Wor1dCom, Inc.

)
)
)
)

Petition for Expedited Declaratory Ruling )
Regarding the Process for Adoption of )
Agreements Pursuant to Section 252(i) of )
the Telecommunications Act of 1996 and )
Section 51.809 of the Commission's Rules )

In the Matter of

COMMENTS OF THE
COMPETITIVE TELECOMMUNICATIONS ASSOCIATION

IN SUPPORT OF THE PETITION FOR DECLARATORY RULING
OF MCI WORLDCOM

The Competitive Telecommunications Association ("CompTel")! submits these

comments in support of the Petition for Declaratory Ruling by MCI WorldCom in

response to the Commission's Public Notice in the above-captioned proceeding.2 MCI

WorldCom seeks clarification from the Commission that the role of states in facilitating

adoptions of interconnection agreements pursuant to the "most favored nations" ("MFN")

provisions of Section 252(i) of the Communications Act (''the Act") is limited to

providing procedural rules of adoption and entertaining legitimate challenges to

adoptions by ILECs, which can only be based on those reasons for challenge articulated

I With over 300 members, CompTel is the leading industry association representing
competitive communications firms and their suppliers. CompTel's member companies
include the nation's leading providers of competitive local exchange services and span
the full range of entry strategies and options. It is CompTe1's fundamental policy
mandate to see that competitive opportunity is maximized for all its members, both today
and in the future.
2 In the Matter ofMCI WorldCom, Inc., Petition for Expedited Declaratory Ruling
Regarding the Process for Adoption ofAgreements Pursuant to Section 252(i) ofthe
Communications Act and Section 51.809 ofthe Commission's Rules, Public Notice, CC
Docket No. 00-45 (reI. March 16,2000) ("MCI WorldCom Petition" or "Petition").
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III Commission Rule 51.809(b).3 The Commission should grant MCI WorldCom's

Petition as well as further clarify that states should develop procedural rules for

implementing the Commission's Rules that discourage ILECs from making frivolous

objections to delay MFN adoptions.

I. MCI WorldCom's Petition Should Be Granted Because Commission
Clarification Is Necessary to Ensure that Section 252(i) of the Act Will
Function as Intended By Congress and Commission Rules

The Commission should grant MCI WorldCom's Petition, because doing so

would reaffirm the legal rights that Congress created by including Section 252(i) in the

Act. As MCI WorldCom explains in its Petition, the Commission, in its Rules and prior

interpretations of Section 252(i), has consistently expressed its expectation that adoptions

of existing agreements pursuant to this Section should be relatively quick and simple.4

Adoption of existing interconnection agreements should be a simple and quick process

because of both the limited grounds for ILEC objection, and the fact that a second state

approval of a previously approved agreement is not necessary.5 Moreover, there is no

requirement, or authorization, in either the statute or the Commission's Rules that gives

3 47 C.F.R. § 51.809(b), which provides that an ILEC can only be excused from honoring
an adoption under Section 252(i) ifit promptly demonstrates that: 1) the costs of
providing interconnection to the requesting carrier are greater than the costs ofproviding
interconnection to the carrier that originally negotiated the agreement; or 2) provisioning
a particular service to the requesting carrier would be technically infeasible.
4 MCI WorldCom Petition, pp. 14-19.
5MCI WorldCom notes that the state where adoption is sought has already approved the
agreement which is the subject of the 252(i) adoption. Id., p. 20. CompTel notes,
however, that this example does not encompass the universe of agreements which are the
proper subject of adoption under Section 252(i) or the Commission's Rules. The plain
language of both only requires that the agreement sought to be adopted must have already
been approved by a state commission. This requirement, combined with the judicial
review provided for in Section 252(e)(6), ensures that the agreement complies with the
Act. Thus, any agreement by which the ILEC is bound, that has been approved by a state
commission, is required to be made available under Section 252(i) and the Commission's
Rules.
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states the authority to approve agreements that meet the criterion for adoption under

Section 252(i).

Despite the fact that neither Congress, nor the Commission, has authorized states

to establish "approval" processes for agreements adopted pursuant to Section 252(i), MCI

WorldCom correctly notes that Commission clarification is needed on this issue. In its

Petition MCI WorldCom explains that some states have established procedures for

adopting already-approved agreements that are inconsistent with the plain language of the

statute and the Commission's implementing rules.6 In those states, an intransigent ILEC

can "legitimately" delay MFN adoptions by claiming that it is only following state

requirements. MCI WorldCom also notes that most states have articulated no procedures

by which requesting carriers may exercise their rights under Section 252(i).7

The result of these disparate, confusing, sometimes burdensome, sometimes non-

existent state procedures is that CLECs face greater uncertainty and must incur greater

litigation costs in order to get agreements that have been approved, and that should be

available simply for the asking. 8 Consequently, ILECs are able to exploit this confusion,

and, thereby, delay entry and raise competitors' costs simply by engaging the regulatory

process.9

MCI WorldCom's experiences are neither unique, nor of trivial consequence to

consumers, who suffer when competitive entry is delayed. The General Accounting

Office, in a recent report on the development of local competition, cited difficulty in

6 Petition, pp. 5-9.
7 Id., p. 5, n. 5.
8 !d., p. 10.
9 Id., p. 9.
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obtaining interconnection agreements as one factor that has limited the development of

competition.10

The GAO observations are consistent with the economic literature, which

suggests that, as a means oflimiting competitive entry, an incumbent monopolist is more

likely to use litigation before regulatory, licensing, and other adjudicatory bodies than

other predatory practices, such as below-cost pricing, because its rewards are immediate

and success does not depend on the speculative realization of above-cost prices in some

future period. The monopolist, in these cases, can protect his supra-competitive prices

and raise new entrants' costs simply by engaging the process. Even ultimately

unsuccessful efforts can produce an immediate benefit in terms ofdelaying new entry and

raising rivals' costs. 11 The Commission, in adopting its rules implementing Section

252(i), also noted that the ILECs, themselves, in arguing against a "pick and choose"

interpretation of this Section, recognized that such an interpretation would provide an

incentive to delay the negotiation process. 12

CompTel provides, as an attachment to these Comments, a decision by the

Indiana Utility Regulatory Commission ("IURC") in favor of CompTel member, Golden

Harbor ofIndiana, who was seeking adoption of an interconnection agreement between

Ameritech and AT&T. The decision, in extending the adopted agreement by six months,

10 United States General Accounting Office, Report to the Subcommittee on Antitrust,
Business Rights and Competition, Committee on the Judiciary, Us. Senate,
"Telecommunications: Development of Competition in Local Telephone Markets",
GAO/RCED-00-38, January 25, 2000. pp.25-26.
11 For a more complete discussion of the economic effects of the strategy ofpredation
through governmental process see Robert Bork, The Antitrust Paradox 47-49 (1978); T.
Balmer, Sham Litigation and the Antitrust Laws, 29 BUFF. L. REv. 39 (1980); H.
Hovencamp, Antitrust Policy After Chicago, 84 MICH. L REv. 213,276-280 (1986).
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provides an excellent illustration of the difficulties, caused by RBOC intransigence and

unclear state procedures, that competitive carriers can encounter in trying to exercise

their right of adoption under Section 252(i).

In this example, Golden Harbor gave notice of adoption to Ameritech and the

IURC on October 13, 1998. Despite numerous interventions by the IURC, Golden

Harbor did not actually get an effective agreement with Ameritech until sometime after

May 11, 1999. Then, Golden Harbor had to undertake another six months of litigation

just to get the IURC to extend the agreement by the amount oftime that Ameritech's

umeasonable delays had initially cost Golden Harbor!

Therefore, given the existence of such powerful incentives to impose costs and

delay in the process of obtaining interconnection agreements, MCI WorldCom has

requested the Commission make some additional clarifications regarding the process

through which carriers may effect a timely, expeditious adoption pursuant to Section

252(i).

II. The Commission Should Urge States To Implement Expedient Procedures
For Resolving Section 51.809(b) Objections and Which Discourage
Unreasonable Delay Tactics

MCI WorldCom attempts to reduce some of the ILEC incentive to delay MFN

adoptions by asking the Commission not only to reaffirm that adopted agreements do not

require state commission approval, but, also, that the Commission clarify the limited

grounds under which an ILEC may legitimately refuse adoption by a requesting carrier.

MCI further requests that the Commission clarify that it expects such objections to be

12 In the Matter ofImplementation ofthe Local Competition Provisions ofthe
Telecommunications Act of1996, First Report and Order, 11 FCC Rcd 15499, 16139, ~
1313 (1996).
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considered on an expedited basis by the state. In order to further limit the incentives of

ILECs to assert frivolous objections to adoptions of agreements under Section 252(i),

MCI also requests that the Commission encourage states to make adoption of the

interconnection agreement retroactive to the date adoption was requested, where the state

ultimately determines an ILEC objection to be without merit. 13 MCI WorldCom also

requests that the Commission clarify that only those provisions that are the grounds for

legitimate objection can be considered by the state, and that the other, non-objectionable

portions of the agreement should be effective immediately. 14

CompTel supports MCI WorldCom's requests for these interpretations ofthe Act

and the Commission's Rules. The clarifications that MCI requests will, undoubtedly,

reduce the incentives for ILECs to assert frivolous objections in order to delay a CLEC's

right ofMFN adoption. If states were to require that the adoption would apply

retroactively where objections proved unfounded, and, at the same time, allow for the

non-objectionable portions of the adopted agreements to be effective immediately, then

much of the delay benefit of the litigation strategy is lost.

However, even ifthe Commission grants the present petition, not all of the

incentive to delay through litigation is removed. The ILEC may still have an incentive to

raise objections to MFN adoptions in order to delay implementation ofcertain provisions,

and to impose costs on its rival. Therefore, the Commission should also urge states to

make a determination as part of each unsuccessful challenge to an MFN adoption as to

whether the asserted objection was "objectively baseless," or "sham" litigation designed

13 Petition, pp. 22-23.
14 !d., pp. 23-24.
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to delay entry and impose costs on a competitor. 15 Because the line ofcase law dealing

with protected speech when such speech is undertaken to injure competitors through the

government, or judicial, process focuses on the type ofproblem identified by MCl

WorldCom in its Petition, CompTel believes that it would be appropriate for the

Commission to encourage states to evaluate litigation which has the effect of delaying

entry or raising competitor's costs under this same criteria.

The most recent Supreme Court decision which defines the "sham" exception in

an adjudicatory context is Professional Real Estate Investors, Inc. v Columbia Pictures

Industries, Inc., 508 U.S. 49 (1993) ("PRE'). In PRE, the Court articulated a two-prong

test for determining whether litigation was sufficiently a "sham" (and would, thus, justify

imposing antitrust liability). The first prong of the test is that "the litigation must be

determined to be 'objectively baseless'-that a reasonable litigant could not have

reasonably expected success on the merits....,,16 This definition is easy to use, and does

not require the state commission to undertake any inquiry beyond that already necessary

IS The historical genesis for the term "sham" litigation comes from Eastern R. Presidents
Conference v. Noerr Motor Freight, Inc., 365 U.S. 127 (1961)("Noerr"), where the
Supreme Court held that efforts by railroads to pass legislation intended to increase the
costs oftheir competitors, the plaintiff trucking firms, were immune from Sherman Act
antitrust scrutiny because "[t]he Right to Petition is one of the freedoms protected by the
Bill of Rights and we cannot. .. lightly impute to Congress an intent to invade these
freedoms." Id. at 138. The Noerr Court did, however, acknowledge that there may be
situations where the conduct alleged "is a mere sham to cover what is actually nothing
more than an attempt to interfere directly with the business relationships of a competitor
and the application of the Sherman Act would be justified." Id. at 144 (emphasis added).
16 PRE, at 60. The second prong of the test is "if the litigation was objectively baseless,
was it intended to interfere directly with a competitor's business relationships through the
use of the governmental process-as opposed to the outcome of the process. Id. at 60-61
(citing Noerr and Columbia v. Omni Outdoor Advertising, 499 U.S. 365 (1991)(emphasis
in original)). A determination on the second prong requires expanded discovery ofthe
previously-privileged attorney-client information, and is only necessary to establish an
antitrust violation.
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to decide the asserted objections.

While CompTel recognizes that state commissions lack the subject matter

jurisdiction to entertain antitrust claims, the benefit of encouraging such an inquiry, in

conjunction with a review of objections to MFN adoptions, will be either to reduce

frivolous objections, or, to provide greater transparency to state and federal antitrust

enforcement authorities. For this reason, CompTel believes that such an inquiry, if

conducted on a routine basis, would dramatically reduce unwarranted objections without

any additional cost, or delay, to the state, the lLEC, or the CLEC.

CONCLUSION

The Commission can, by granting the requested clarifications and declaratory

ruling, eliminate regulatory barriers to entry that are significantly attributable to nothing

more than confusion over how states should be implementing the Commission's Rules.

Therefore, CompTel urges the Commission to grant the MCl WorldCom Petition.

Respectfully submitted,

Carol Ann Bischoff
Executive Vice President and

General Counsel
Jonathan D. Lee
Vice President, Regulatory Affairs
The Competitive Telecommunications Association
1900 M Street, N. W.
Suite 800
Washington, D.C. 20036

March 31, 2000
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STATE OF INDIANA

INDIAN \U~~~RY COMMISSION

GOLDEN HARBOR OF INDIANA, INC. )
PETITIONING COMMISSION ACTION )
REGARDING ADOPTION OF )
INTERCONNECTION AGREEMENT )
PURSUANT TO SECTION 252(e) AND 2S2(i) )
OF THE TELECOMMUNICAnONS ACT OF )
1996 TO ESTABLISB AN INTER· )
CONNECI10N AGREEMENT WITH )
INDIANA :BELL TELEPHONE COMPANY, )
INCORPORATED, D/B/A )
AMERITECH INDIANA. )

BY THE COMMISSION:
David E. Ziegner, Commissioner
Claudia J. Earls, Administrative Law Judge

CAUSE NO. 41268·INT 05

APPROVED:

~

JAN 1 9 2000

On October 13, 1998, Golden Harbor of Indiana, Inc. "(Golden Harbor") filed with
the Commission a petition requesting that Indiana Bell Telephone Company, Incorporated d/b/a
Ameritech Indiana (OIAmeritech Indiana") be ordered to comply with Section 252(i) of the federal
Telecommunications Act of 1996 (the ·'Act"). Golden Harbor notified Ameritech Indiana that it
intended to adopt an interconnection agreement between Ameritech Indiana and AT&T
Communications of Indiana, Inc. ("AT&T) (hereinafter referred to as the "Agreement") that was
approved by the Commission in Cause No. 40571 tNT 01. On November 11. 1998, Ameritech
Indiana filed its Answer. adm.itt~ng that it would not allow Golden Harbor to adopt the AT&T
Agreement without the addition of "clarifying" footnotes. In our December 16. 1998 Ord~r

approving the adoption of the agreement, we found that the Agreement between Ameritech Indiana
and AT&T was an agreement approved by this Commission pursuant to Section 252 of the Act that

should be made :lvallable to other carriers pursuant to Section 252(i) of the Act-

In our Dl'cC'mbl'l" 16. 1998 Order, we went on 10 st:.llt:

in Slim. lIPllll a rl',ic,'W or the prl'po~ed Adl'ption, and or lh~ record ill this
lll;tll~'r ~'l'r1:,idl'l'l'J ;lS ~I whl.,h', th~ Cl'l\lnli~~iol1 find~ th:lt the Aprl iL":\nt' oS ~qU~li\ for
:\ppr~''\'~\\ \,1( thL' j'"\d,,)pli\lI1 PlIl':':LHllH W ~k\"lilm '252 l,r til.: Act i~ I\l.lW aprl'CJpri~\Icly

r,l'fn\\,,' thL' C,,1Imni:'$ill(\. Fllrthl.':r. it filld~ the Al{Oplioll Rcquc~1 is r~ason~lhh: :Ind
:,hllll1d b\,,' -,ppr"wL'd. ~ilKL" it dl1~~ nOi discriminate :\~ainst a (CkCOHllllunic:Jtiol1s
\"arri<.'1' lWI a r':lrlV I,) Ihe..' nrLUI,'cmCI1I~ .md its imp\l'mt:'l\U'uh'l[l is I:I."HlsisICl\1 wilh Ihet • ~

publil' irlll,'r<,.'~l. l"1111Wnil.'lll:C and llecc~s'IY. FLlrlh~r. we find AMERITECl1. and
GOLDGN HARBOR Jo:1H1uhl ~u1Jnlit :Il'\Y 'ImC'1I0\1\~Il\S w the: Agreement III (h~

Ct.1lluntsS\OIi for appl\l",11 \Vc w,luld 11l'lC Ill;tl w~.an: aware tll,ll Ihe intcrCO\\\lCl;lil'll

!,,,,im ~\ltd dkl..'l;vc d:lt~ 0111\1,' .\~rc.;:c.;:lm:lll W~)L1)~\ \'h\·it.1U~\Y dirrl'j" ami thl: pmtil,,'s art."
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ordered to cooperate in designation of the interconnection point and the effective
date, In.U other ..espects, the partJes must .bide by the specIfic languSige
contaIned In the pnvJou.lily approved agreement." ~,p. 34. (Emphasis
added.)

Amen tech did not request reconsideration of the Commission's Order. nor did it appeal the
Order. On Janua.ry 18, 1999, Amcritech Indiana sent a "discussion Draft" of a proposed
Interconnection Agreement to Golden Harbor which stilJ contained the "clarifyiIlg" footnotes. On
February IS, 1999. Amcritech Indiana sent another "discussIon Draft" of a propo5ed Intert:onnecUon
Agreement to Golden Harbor which still contained "cJarifying" footnotes. On March 24, 1999,
Arneritech Indiana again refused to sign the Agreement without the "clarifying" footnotes, On April
1, 1999, Golden Harbor fiJed. a request with the Commlssion to mandate Ameritech's compliance
Wilh the Commission's December 16, 1998 Order. On Apri120. 1999, an attorneys' conference was
held, at which time Ameritech was informed that no Interoonnection Agreement was required. All
that was to be filed by the parties was a designation of the intetconnection point and the dace of
implemenw..ion, not 8. newly eXeJ::uted agreement. On May 3,1999, Ameritech Indiana and Golden
Harbor agreed to the interconnel;cion point and implementation date for the interconnection
agreement between Amcricech Indiana and Golden Harbor and so notified the Commission.

On July 9, 1999, Golden Harbor filed a "Request for Order to Require Amerltecb to Make
Terms of Agreement Available for a Reasonable Period of Time and [0 Remedy Ameritech's
Anticompetitive Behavior" ("Request for ExtensIon"). On July 26, 1999, AmeriteCh Indiana filed
a Motion to Strike Golden Harbors Request for Extension. On October 25, 1999, the presiding
officer iss~d a docket enrry granting a Motion to Consolidate for Hearing, the evidentiary hearing
in this Cause with an evidentiary hearing in Cause No. 41268-INT 09 regarding a similar complaint
berween FBN Indiana, Inc ("FBN") and Ameriteeh. The Docket Entry set a hearing for November
19. 1999 at which time the panie.s were to prescnt evidence regarding Ameritech's alleged anti
competitive behavior and oral argument regarding the propriety of (he Complainants' requests for
e;l(ren.sion,

Based upon the applicable J~\\' and evidence herein, [he Commission now finds;

1. Jurisdiction and Statutory Standard for Review. Section 252(<1)(1) of the Act
provides mUI "un incumbent local e~ch::mge carrier may negoti:Jte and enter inro a binding agreemem
wilh the r~q,l~sring rekconununic:lfi\,1nS carrier or carriers without regard to the standllJ"ds set forth
in ~,lb~I:Cllc\n l~) and (c) of Section :lSI" for inrc:rconn~clion.!ic:'rvices, or network elements. We find
Al1ler;[\,'l.."h :~) tx' all ··inl.·Llmhcnl [(x::J.l ~:tch~\ngc: carri~r" :.lS Ih.1t rerm i:l broadly defined in Section
251 (11) \)f tll~' t\~t and ,to; lI:,cd in S':~'!I\'lll 2~:2(.\) of 111~ AI.-r. W~ further find tlHll Goldel1 HUl'bor is
;\ "1,'kc,)I1HlIuni,-';II;o\1$ ~':llTi",'r·· "':; !hm [crm i:oi dd"inl'd in Sr:criL)O 3(a)(49) of the Act .md ~l:o m;cd in
.s\'~lil1n 252 M till' AL'I. Pur~l\:ln[ 1\) S~'l,;'lion '2.5.2(j). "n 1')I.';\l"':'i.~-h'lIlgc l';m'kr ~h.llI 1ll'lke'I\',lil"hk
:lI1Y il1(,·j\'\'nm'l"lioll. Sl' .."i4.,-l'. or nl'(w,)!"k CkmL'\l[ pnH'id('L1l1nd~'run ag.~~rn':lH ~Ipproved ~lIlLkr Ihi~

s~'~{ion l\,1 ",bid, il i:-.I party 10 any \)(hl'rroqlH:S(inllld~(,\Hl1nUllli~ali")l\:; carl'il.'r UpOIl the sm11l: ICl"l1\~

;lll(j c(lnd'li\H1~:ls1110:;..' pwvidl'd in th~ ;l~n.:CI111.·n\,"

Pllr:oll1:UlI 10 Ie. ~-1-2-5, ('n'~' pllllik uli!;l)' sl1;\11 for a rL:'lI.o;on:lhk· compcllsmi()r\ pNIHil [hl'
1I~~ (l(' its rl\)p~rlY by ,my other publh: utilit), Whl,'IlC\'CI' J'ublit.: l;\JI1VCIlICIH.:C ~Illd necessity I'~qllin.·



u 1. :.:: U U J lu.UU 1-.'1.\ ~ . ';
J~ .. iH~iiI~ LALL E1EClliVE

such use. Such use so ordered and such physical connection so ordered shaH be made and such
conditions and compensations may be prescribed by Ihc Commission if the parties fail to agree.
Pursuant to le. 8·] -2-58, the Commi.!I!;ion may conduct an investigation in~o the actions of any
pUblic utility. Pursuant to I.C, 8-1-2~107, any public utiJity which does anything Ot omits to do
something that is required by the Act, shall be liable to any person injured thereby. Pursuant to I.C.
8-1-2-115, It is the Commission's dUly to enforce the provisions of Indianll.law and "all other laws,
relating to pubJjc utilities."

The Commission provided statutory notice of the hearing held in this Cause pursuant to lC.
8-1-1-8.

Based upon the foregoing, the Commission finds that it has jurisdiction over the parties and
subject matter of this Cause.

2. Summary of Request For Extension. The Rcquest for Extension seeks the
extension of the previously appro'Ved adoption by Golden Harbor of an Interconnection Agreement
between Ameriteeh Indiana and AT&T. The Ameritech Indiana/AT&T Agreement expires February
25, 2000. Golden Harbor seeks an extension of its adoption of the Ameritech Indiana/AT&T
Agreement to February 25,2001. Golden Harbor alleg~ that the extension is warranted due to the
fact that Ame.rircch-Indiana has "created an unlawful barrier to entty for its competitors II tllat violates
Section 252(i)'s Staet1tory provision designed to allow new entrants to e.nter the market expeditiously.
In support of its allegation, Golden Harbor argues that although the Commission issued an Order

on December 16, 1998. instructing Americech Indiana to allow Golden Harbo(s adoption of the
Ameritoch Indiana!AT&1 interconnect agreement without modifieation, Ameritech Indiana ignored
Golden Harbor's designation of an interconnection point that was provided to Ameritech Indiana
on December 28, 1998, Ameritech Indiana continued to insist upon modification and executicn of
the approved Ameriteeh Indiana/AT&T Agreement and would not take the necessary steps to
interconnect with Golden Harbor until a rc:vised interconnection agreement was e"ecuted. Thus,
Arneritech Indiana did not begin construction of the necessary trunks lUltil some time after May 11,
1999. Golden Harbor alleges that mese actions on the part of Amcritech constitutes unreasonable
behavior.

3. Discussion and Findings. At the hearing held in this Cause, Ame.ritech Indiana
pre$enred thr; testimony of Devang Pate:! and Kyle Cordes. Mr. Patel admitted [hat after the
Commission issued its IXcember 16. 1998 Order which approved Golden Harbor's adoption of the
agreement without foctnot~~, . Am~rit~ch Indi:ln;l continued to insist upon inclusion of footnote
moditlc:Hion:-; {l1 the inten:onnr:ctic'll1 ;\~o:'o:menl. H~ J]:;o "dmitted that [he interconnection nctiv:ltion
(bt~ \\'a~ m~'ditlcd d\l~ ll' dlt" l:l~k I.,f ~m c;c.l!l.:ut~d. inlen=onn~clion agrr:I.'1U~nt. '11thQugh the
COtlllllis:,il'll h;ld nllcd 0T1 D..'I.·cml~r ttl tll.ll such nil ~'~cclltcd .Ign:cment wa..; m'lnt:'c~s~.U')' ,md had
1:,:'lIl'd ;\ Gl'lln;1l Adlllillistr.lliw Orda l'l1 IXc('mb('r ~. 1995 l"GAD"), :\t,l1iI1g (hOlI [he only
I1\r~1L1\1ali\H\ l~'tl\lin:d 111 1',,- tikd ~y .1 pany :ldop1int: an cxi:-;ILllg u~I'I:Cm~1l1 \\',t~ th~ r'l~[ 1hm it was
al!l)pling U pl"l'\'ilHISly apprnv"d ;l~.r~CIll"nt and ~ll.k~igl\;\tioll o( the iI1ICn;Onn~'l.:riollpoint, TilL:
in:-il'lc.'ncc th;H ;\ m'\\I agn:cltlcl1t be C'~t'(llrrd is in dirCl;[ conlclvt::nli\,lIl lo Ihe GAO which !HllICS lbat
a I1l'W il1t~·I\:llnnl.'~'til)nagn.'1.'111l.'111 i:: not tl1 b~ ~X~I,·lltc.'d or lIIN.l. Mr. C(1fdc~ 11::ililied n~gilrding lhe
rc..';L'(lmahkl\l·:-;~ ~,r the l50 d'ly lag. tx't\\'CC'll designution of the: illl~N:lll1llc~tion poinl and complelion

or COI1.sll1l~ti~)I\.
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In our comments to the PeC regarding the merger of Ameritech Corporation, parent of
Ameritcch Tndiana. and SBC Comrnunications. Inc., the Commission expressed. jL~ frustn!lions with
the unre~onable delay that. was being experienced by potential competitors. The Commission
stated:

The lURe continuos to receive complaints from CLECs that are
attempting to negotiate interconnection agreements with Ameritech Indiana.
For example. despite repeated e'Cplanations to Ameritech Indiana's legal

counsel and staff, Ameritech Indiana maintained that it could unilaterally
insert new language or revise e,,;istlng language in a previously approved
interconnection a~ment when a CLEC seeks to adopt such agreement
pursuant to section 252(i) of TA·96. IURe Telecommunications Division
swf, the General Counsel's Office, and the presiding Administrative law
Judges have all e~plained to Amcritech Indiana numerous times that a CLEC
may adopt an existing interconnection agreement by simply submitting a
letter to the IURe. The only terms that must be determlned are: (1) the
physical point of imerconnection, and (2) the elate upon which Amerirech
Indialla wilt provision service (0 the other party. Ameritech Indiana
continued to ignore these directives, whieh were outlined in the IURe's
Amended General Administrative O~de(' 1998-1. for several months.
Moreover, Arneritech Indiana appears to have misrepresented the IURC's
position on the implementation of interconnection agreements to other
carriers du.ri.ng negotiations. For example, by using these UlctiCS, Amerir.ech
Indiana delayed the ex.ecution of its intercOnQection agreement with Golden
Harbor of Indiana, Inc. fOt" almost five months. The nJRC fears that
Ameritech Indiana's continued failure to abide by our orde~ will result in
delay or denial of interconnection between Ameritoch Indiana and other
carriers on a prospective basis.

Ind. Urilir)' Regularor)' Commission Com11lents I" Reo' ApplicatioJI ofAmeritech Corp. CZJzd
SBC CommunicQtions, IllC'. CC Docker 98-14J (F.e.C. June 16. 1999).

We find that Ameritech Indiana's delay in permitting the adoption and implementation of the
in[ercOI1n~C[ion agreement by Golden Harber wa.'i unreasoo3ble and in direcl conlraverllion of
Secrion 152( [) and thi:; Conlnlis!;ion'~ ~cember 16. 1998 Ord~r and our GAO goveming 252(i)
<Jdop(ion~. Sc\'~ral olh~r St;1t~S have dCl1ll with l\irnil.u- ullcmpls (0 dcl:ly cC'lmp~[irionby incumbent
local exchangt' l'~u-ri~r.,. In Airrolldl Pllgi",!!. o/Cali/omicl ", P"Ci/ic: Bell, 1999 U.S. Di~t. LEXlS
!66 [.) ,N .D, ("al. 19')',)). tile Fcd~'r~tl District COltrt J'l1LlI1l1 that Pacitk Bell'", ::lC'lions were
\lnr\.'~l.""')lu[1kand w!t.'d tlwl tll\.' "S;Il11~' 1~'l1n$ nnd L'undiril)n,,' I't:qllin..·d by Sr:clil)!l 252(i) "dicmt~.~ IIl:.!l
Ainou.:h 11c.' pm\'ld.:-d an ~1~I'l;'t:Il1~'nl whkh nll1~ I\\'~' Y~~ll~ from till.' date o(lhl.' tlling of the: Aino\ll;h
and padkll ,\~rCl'ltwl1L" In D~IJ\\";lr\:. [lc:ll Atlantic',... l,;~'l1dLlC;t dchl)'ing <1dopti~)n or \\n
1IJ[crC'nl\n~c[i~Ht-;htr~I.'ltt~111 r~.sullcd in [he Dclt\war~ C~111Ul\i:O:l\i~'n l:lxtcnding [h~ ex.piC".uion of Ih~
agn:~mL.'nl by si,,,- l~lmHhs. III tIJI' Marra o/rlrc' Pc'titioll o/Glohal NAP:; .\'ou(lr. 1999 Del. PSC LEX1S
97. (Thl.~ d~l..'isi~)ll f~ l'urNlllly unlkr :ll'pdl:lrl.' rc\'it,'w.) In Ncw Jersey. Bell Atlantic'li rcful'a! [0

pL:nllrl Gllll'al NAPs to adopt ~mnthl'l' illll'~l'rlll~('li\)n ~lgr~t:'I1\~nl r~suhc:'d ill the Nllw Jc,.loI~Y

--------
----------------- -----------
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Commission's determination that the 2I,greement should be e~t.ended by 19 months. In RE Global
NAPs, Inc., Docket No. T098070426'; P.U.R. 4th. New Jersey Board of Public Utilities (7/12199),
In Pennsylvanj~ Bell Atlantic agaln refused to allow Global NAPs to adopt the terms of an
intcfconncetion agreement and the Pennsylvania Commission e'l:tended the agreement for another
seven months. Pf!lilion ofGI()bal NAPs, 1999 Pa. PUC LEXIS 58.

Pursuant to I.e. 8-1-2-5. every public utility shaIJ for a reasonable compensation permit the
use of its properly by a.ny other public ~tility whenever public convenience and necessity require
such use. Such use so ordered and such physical connection so ordered shall be made and such
conditions and c::ompensations may be prescribed by the Commission if the panics fail to agree.
Having considered the evidence presented by the parties. and their legal briefs, we find that the
interconnection agreement betwee" volden Harbor and Ameritech Indiana should be extended for
a period of six months due to the Ameritech Indiana's actions subsequent to the Commission'~
issuance of an order approving thc adoption on December 16, 1998. Ameritech Indiana's actions
were contrary to Indiana law. Pursuant to Indiana law. this Comri\ission bas the ability to prescribe
the terms and conditions of interconnection. The six month e~tension granted herein. shoUld not
result in significant economic b~rdens to Ameritech Indiana.. It is designed to prOVide (J<)Jden
Harbor with sufficient: rime to operate under the adopted Agreement prior [0 being forced into
negotiations with Ameritecb Indiana on a subsequent agreement. Ameritech Indiana, is hereby
reqUired to negotiate in good faith and in a timely manner with Golden Harbor to assure that thcre
is no disruption in SefYlce resulting from the extension of the term ot the interconnection agreement
and any attendant negotiations as to any subsetiuent interconnection agreement. The Commission
recognized that Ameritech's bargaining position is superior in its Order approving the
AT&T/Ameritech agreement, stating "the greater lik:elihood is that in only three years' time
Amentech Indiana will continue to enjoy the superior bargaining position of a former ILEC." Cause
Nc. 40571 INT-O{ (Nov. 17, 1996), p. 31. The Commission in chat order also recognized that it is
not in the public interest for the Commission to spend limited resources arbitrating issues on
renegotiations. Order, p. 31. With the extension granted hel"ein, it is the Commission's expectation
(hat Ameritech IndianJ and Golden Harbor will, in good faith, negotiate a renewal of rhe
interconnection agreement and not return to the Commission in fi ...e months requesting <lrbilration.

IT IS THEREFORE ORDERED BY THE tNDIA~A UTILITY REGULATORY
COI\1M]SSrON that:

1. The rt:'qu~sr hy Golden Harbor of Indium\, ute. for :1.., Extension of the Interconnection
Agrt'~1tl~nl ht."t"cen Am~rit~dl Indi;\n;l and itself which \V~l$ submitted for Commission :1pprovl1,l
o~ Ol.,t0bcr ::'10, IlJ9S. he, and I:' tll:rct'1y. ~r.llltC'd. C'on.~i"'[t.'nl wjth t!le tindings S~( forth ;lhove'.

2. Tilt' ,hh,\\t;,)!\ l~t· the ~\mt.·ritt.'l'h lIldi:\l1i\/AT&T Intcn:~,nnec:ti~1r1 'lg.recment ~hJ!l

[,'i\1;lin ill l\li I (\'l\'~' ;11\1,\ dt'I.,~·t f"r:l11 ;ld,lilL\11l:11 ~i'i. !lh'mh:,. U(1I\' :ltOll indudill,!; Allg.~I=,1 25. 2000
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3. Thi!'i Order shaH be effective on and after the date of its approval.

McCARTY, RIPLEY, AND ZIEClSER CONCUR: KLEIN. SWANSON..HULL ABSENT:
APPROVED: 9 2000JAN1
I hereby certify that the above is a trqe
and correct copy of the Or er as approved.

P M. Sutherland
retary to the Commission


